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USES AND TRUSTS. 


RESULTING TRUSTS. 


Ws have given a few instances of re- 
sulting trusts before the passage of the 
Revised Statutes. 

By the 1 R.S. p. 728, § 49, before alluded 
to, we find it enacted that “ Every disposi- 
“tion of lands, whether by deed or devise 
“hereafter made, shall be directly to the 
“ person in whom the right to the posses- 
“sion and profits shall be intended to be 
“invested, and not to any other, to the use 
“of, or in trust for such person ; and if made 
“to one or more persons, to the use of, or 
“in trust for another, no estate or interest, 
“legal or equitable, shall vest in the trus- 
“tee.” 

Now by this section a material conside- 
ration is involved. I will endeavor to ex- 
plain it. Suppose you were to purchase 
the Astor House, and for some reason best 
known to yourself, you thought proper on 
paying for it (and the payment by you a¢ 
the time of the completion of the purchase 
could clearly be proved) to take a convey- 
ance in the name of a friend, with a decla- 
ration upon the face of that conveyance, 
that it was to be held in trust for you. It 
appears to me by the above section, no 
estate would vest in the trustee; that is to 
say, nothing would pass by the conveyance 
from the grantor to. the grantee—the con- 
veyance would be absolutely void. The 
consequence of which doctrine would be 
that, even after you had actually paid the 
money for the estate, as nothing would 
pass by the conveyance, any judgment 
docketed against the owner of the estate, 
even after the conveyance to your trustee, 
would be a charge upon the estate. Buta 
different doctrine would seem to prevail 
where the trust is not expressed upon the 
Jace of the deed, for we find by § 50, that the 
before named § 49 and previous sections 
“shall not extend to trusts arising, or re- 
“ sulting by implication of law, nor be con- 
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“ strued to prevent or affect the creation of 
“such express trusts as are hereinafter au- 
“ thorized and defined.” 

Now let us take the last mentioned case 
again. Suppose that when you contracted 
for the purchase of and paid for the Astor 
House, you took a conveyance in the name 
of a friend, without expressing upon the 
face of the deed any trust at all. It ap- 
pears to me that this very case is provided 
for in § 51, which enacts “ where a grant 
‘for a valuable consideration shall be made 
“to one person, and the consideration 
“therefor shall be paid by another, no 
“use or trust shall result in favor of the 
“person by whom such payment shall be 
“made; but the title shall vest in the per- 
“son named as the alien in such convey- 
*“ ance, subject only to the provisions of the 
“ next section.” 

The next section, viz. 52, then goes on 
to state, that ‘‘ every such conveyance shall 
“be presumed fraudulent, as against the 
“ creditors, at that time of the person pay- 
“ ing the consideration, and where a frau- 
“dulent intent is not disproved, a trust 
“ shall result in favor of such creditors, to 
“the extent that may be necessary to 
“ satisfy their just demands.” 

The difference, you will see, between 
the two cases, is this: In the case first 
named, no estate at all vests in the trustee, 
while in the latter ease it does; for it is 
declared that the title shall vest in the trus- 
tee, with a resulting trust only in favor of 
creditors to the extent of their demands. 

The 53d section is only declaratory of 
the jurisdiction which equity already pos- 
sessed and exercised, viz., a relief against - 
fraud, in all which cases equity has power 
to decree a resulting trust. 

I shall close this subject with an extract 
from the Commentaries of Chancellor 
Kent, 4th vol. p. 312. 

It is very doubtful whether the abolition 
of uses, and the reduction of all authorized 
trusts to those specially mentioned, will 
ever be productive of such marvellous re- 
sults. ‘The apprehension is, that the boun- 
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daries prescribed will prove too restricted 
for the future exigencies of society, and 
bar the jurisdiction of equity over many 
cases of trusts which ought to be protected 


and enforced, but which do not come with-— 


in the enumerated list, nor belong strictly 
to the class of resulting trusts. The at- 
tempt to bring all trusts within the nar- 
rowest compass, strikes me as one of the 
most questionable undertakings in the whole 
business of the revision. It must be ex- 
tremely difficult to define with precision, 
and with a few brief lines and limits, the 
broad field of trusts of which equity ought 
to have cognizance. The English system 
of trusts is a rational and just code, adapted 
to the improvements and wealth and wants 
of the nation, and it has been gradually 
reared and perfected by the sage reflec- 
tions of a succession of eminent men. Nor 
can the law be effectually relieved from 
its “ abstruseness and uncertainty,” so long 
as it leaves undefined and untouched, that 
mysterious class of trusts, “ arising or re- 
sulting by implication of law.” Those 
trusts depend entirely on judicial con- 
struction; and the law on this branch of 
trusts is left as uncertain, and as debateable 
as ever. Implied trusts are liable to be 
extended and pressed indefinitely, in cases 
where there may be no other way to re- 
cognize and enforce the obligations which 
justice imperiously demands. The statute 
further provides, that if an express trust 
shall be created for a purpose not enu- 
merated, and it shall authorize the per- 
formance of any act lawful under a power, 
the trust shall be valid “as a power in 
trust.” This provision re-animates a class 
of trusts under a new name, with which 
the profession is not familiar, and it opens 
a wide door for future forensic discussion. 
It is in vain to think that an end can be 
put to the interminable nature of trusts 
arising in a great community busy in the 
pursuit, anxious forthe security, and blessed 
with the enjoyment of property in all its 
ideal and tangible modifications. The 
usages of a civilized people are the gradual 
result of their wants and wishes. They 
form the best portion of their laws—opi- 
nion and habits coincide ;. they are accom- 
modated to circumstances, and mould 
themselves to the complicated demands of 
wealth and refinement. We cannot hope 
to check the enterprising spirit of gain, 
the pride of families, the anxiety of pa- 
rents, the importunity of luxury, the fixed- 











ness of habits, the subtleties of intellect, 
They are incessantly active in engendering 
distinctions calculated to elude, impair or 
undermine the fairest and proudest models 
of legislation that can be matured in the 
closet, and ushered into the world under 
the imposing forms of legislative sanction, 


ESTOPPEL BY RECITALS. 


Recirats ina deed. as to a particular 
fact, will operate by way of estoppel, so 
far as the parties to the deed are concerned, 
but they will not have this operation so far 
as a general statement is concerned. Shel- 
ley v. Wright, Willes 9. Rees v. Lloyd, 
Wightw. 123. Holmes v. Ailsbie, 1 Madd. 
551.) But as against third parties, recitals 
cannot be any evidence of the facts con- 
tained in them, unless possession has fol- 
lowed and accompanied the matters there- 
in recited ; in which case that eujoyment 
will be a strong circumstance to prove that 
the facts were actually as they are stated 
to be. Per Lord Girrorp, M. R., Forty. 
Clarke, (1 Russ. 601.) See also Prosser y, 
Watts, (6 Madd. 59.) So, in a late case, 
where a distinct statement of a particular 
fact is made in the recital of a bond, or 
other instrument under seal, and a contract 
is made with reference to that recital, it 
was held, as between the parties to that 
instrument, and in an action upon it, not 
competent to the parties bound to deny 
the recital; and a recital in an instrument 
not under seal, may be such as to be con- 
clusive to the same extent. Buta party to 
an instrument is not estopped in an action 
by another party not founded on the deed, 
and wholly collateral to it, to dispute the 
facts so admitted ; but evidence of the cir- 
cumstances under which such admission 
was made, is receivable to show that the 
admission was inconsiderately made, and 
is not entitled to weight as proof of the 
fact it is used to establish. Lord Coke 
says, however, speaking of estoppel, “ nei- 
ther doth a recital conclude, because it is no 
direct affirmation.” (Co. Litt. 352, b.) 
But this is directly disregarded in the case 
to which we allude, as Mr. Baron Parke 
lays down the rules we have cited, “ not- 
withstanding what Lord Coke says on the 
matter of recital in Coke upon Littleton, 
352, b.”’ His Lordship went on to say, 
“a strong instance as to a recital in a deed, 
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is found in the case of Lainson v. Tremere, 
(1 Adol. & El]. 662,) where in a bond to 
secure the payment of rent, under a lease 
stated, it was recited that the lease was at 
a rent of 170/., and the defendant was es- 
topped from pleading that it was 140/. only, 
and that such amount had been paid. So, 
where other particular facts are mentioned 
in a condition to a bond, as that the obligor 
and his wife should appear, the obligor 
cannot plead that he appeared himself, and 
deny that he is married, in an action on the 
bond. (1 Roll. Abr. 873.) All the in- 
stances given in Com. Dig. Estoppel, A 2, 
utider the head Estoppel, by matter of 
writing, (except one, which relates to a 
release,) are cases of estoppel in actions on 
the instrument in which the admissions are 
contained. By his contract in the instru- 
ment itself, a party is assuredly bound, and 
must fulfil it. But there is no authority to 
show that a party to an instrument would 
be estopped in an action by the other 
party, not founded on the deed, and wholly 
collateral to it, to dispute the facts so ad- 
mitted, though the recitals would cer- 
tainly be evidence ; for instance: In ano- 
ther suit, though between the same par- 
ties, where a question should arise whether 
the plaintiff held at a rent of 1702. in the 
one case, or was married in the other case, 
it could not be held that the recitals in the 
bond were conclusive evidence of these 
facts. 
the instrument, wholly immaterial to the 
contract therein coutained; as, for in- 
stance, suppose an indenture or bond to 
contain an unnecessary description of one 
of the parties as assignee of a bankrupt, 
overseer of the poor, or as filling any 
other character, it could not be contended 
that such statement would be conclusive 
on the other party, in any other proceed- 
ings between them. Carpenter v. Buller, 
8 Mee. & Wels. 209. 


U. S. CIRCUIT COURT. — 














Still less would matter alleged in ; 








In THE Seconp CirculT, 


Before the Hon. S. R. Berrs, 


[Sitting as Circuit Judge.] 


Admiralty Sessions of Oyer and Terminer. 


Tue U. S. v. Josnva Davis and Joun 
HAnton. 


Where prisoners were jointly indicted under the Act 








of Congress of 1790, § 16, for grand larceny upon 
the high seas, it was held that the taking originally 
must be upon the high seas to convict the prisoners. 

Also held, that if the jury believed that the taking was 
on board of the vessel while lying in the port of Sa- 
vannah, in the state of Georgia, being one of the 
United States, that the Circuit Courts of the United 
States of Oyer and Terminer, sitting in Admiralty, 
had not jurisdiction of the offence. 

Also held, that the bringing the property stolen 
away from the port of Savannah to the port of 
New-York, did not give the Court jurisdiction, al- 
though brought on board of an American vessel and 
on the high seas. 

The Court, on motion of the prisoner’s counsel, per- 
mitted the case of one of the prisoners to be sub- 
mitted to the jury separate, so that he could be used 
as a witness in case he was found not guilty. 

The prisoner was called, after his acquittal, as to the 
point where the goods were originally taken— 
whether on the high seas, or while the vessel lay at 
Savannah, in Georgia. 

The Court held, that at the trial, they would not stop 
the proceedings on the ground that the proof did not 
show a case clearly within the indictment, but that 
in case the prisoners were convicted, they might 
move in arrest of judgment for the variance. 

The Court also held, that an indictment charging the 
prisoners with stealing goods, the property of per- 
sons unknown, was sufficient, and that where proof 
was offered that goods had been stolen on board of 
a vessel on the high seas, consigned to a mercantile 
firm at the port where the vessel was bound, the 
proof would be sufficient to convict the prisoners. 

Also held, that if there was a reasonable presumption 
that the taking of the property was felonious and 
against the will of the true owner, though such 
owner were unknown, that there was sufficient 
grounds to convict the prisoners. 


Tis was an indictment for” grand 
larceny on the high seas, on board of the 
American brig Excel, belonging to the 
port of New-York, under the Act of Con- 
gress of the United States, passed April 
30, 1790, § 16. 

The indictment charged, that the prison- 
ers, on the high seas, on board of said brig, 
took and carried away three pieces of ker- 
seymere cloth, 14 pairs of boots, 22 silver 
spoons, 10 pieces of table linen, and other 
articles, of the value of $300, the personal 
goods of the master of said vessel, or the 
owners thereof, or belonging to some per- 
son or persons to the jurors unknown. 
Plea, not guilty. 

The prisoners were jointly indicted and 
tried together. The cause came on for 
trial August 5, 1841. 

The District Attorney called William 
Wendell, who testified that the brig Excel 
sailed from the port of New-York for Sa- 
vannah, in Georgia, and thence back to the 
port of New-York. That the prisoners 
and another man by the name of Hobby, 
were seamen on board of said vessel. The 
goods stolen were-consigned to Prince & 
Wylder, merchants in Savannah, Georgia. 
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The witness further testified, that he did 
not know to whom the goods belonged, 
but they were a part of the cargo of the 
vessel. He saw Hobby, who was a sea- 
man on board the brig, with a quantity of 
kerseymere, and also a number of silver 
table spoons, on shore at Savannah, trying 


to sell them. On the return voyage of the | 


vessel, Davis told witness that he had been 
sadly cheated by Hanlon and Hobby, that 
they had broken open together the fore- 
hatch of the vessel, took a parcel contain- 
ing three pieces of kerseymere, broke open 


| 
| 


| 


a package and took out 14 pairs of boots, | 
and from another box 22 silver spoons, a | 
_ sion of Thorn, was made under the influence 


quantity of table linen, sheets and diapers, 
four knives, &c., and that they had only 
given him $10 for his share, when it was 
worth 2 or 300. Witness advised Davis 
to tell the captain, but he answered that 
he was afraid that Hanlon and Hobby 
would kill him if he did. Davis further 
told Wendell, that part of the goods were 
now on board the vessel, in a box, and 
stated where they were placed. Previous 
to the arrival of the vessel at quarantine, 
New-York, Wendell told the captain; the 
secreted goods were then drawn from their 
hiding place, and the two men arrested on 
their arrival here. 

The master of the vessel for the voyage 
was next called as a witness, and testified, 
that he had not been aware that any other 
goods than the kerseymere had been sto- 
len, previous to Wendell’s giving him the 
information. A bill for this had been pre- 
sented at Savannah, amounting to $98. 
The packages from which the rest had 
been taken probably belonged to the coun- 
try, and sufficient time had not elapsed to 
hear from them. He also stated, that the 
men were more likely to have stolen the 
goods while lying at Savannah, than at sea. 
He further testified, that the fact of the 
robbery having been committed, was cor- 
roborated by the finding of a box, in a 
house over the fore-hatch of the vessel, 
which box contained part of the stolen 
property, which had been brought back 
from Savannah to the port of New-York, 
and was not discovered until the vessel ar- 
rived at quarantine, in New-York, on her 
return voyage. The captain of the vessel tes- 
tified tnat he knew nothing of the robbery by 
the prisoners, until the witness, Wendell, to 
whom the alleged confession was made, in- 
formed him of it on the return voyage, about 
three days before the vessel arrived at quar- 


i 








antine, and that he had not until then known 
there was such a box on board the vessel. 

At this stage of the case, the prisoner’s 
counsel contended, that the confession of 
Davis should not be considered as evidence 
against him. It was given under circum. 
stances of promise which were not good in 
law, and cited the case of The People y, 
Thorne, Livingston § Tracey, reported in 
vol. 4, City Hall Recorder, p. 81. 

Thorn, Livingston and Tracy, were in. 
dicted for a conspiracy to defraud the 
Merchant’s Bank in the city of New-York, 
out of $100,000, when the government 
witness testified that he believed the confes- 


of the promise of making him a state's evi. 
dence. 

The counsel for the prisoners also took 
another objection, that it did not appear to 
whom the goods belonged by the evidence, 
The District Attorney stated that he had 
no further evidence in the cause. The 
counsel for the prisoners, insisted that they 
could not be convicted, as it was necessary 
to prove that the goods taken belonged to 
some person who had a real existence, and 
whose name should be correctly set forth 
in the indictment, and cited 2 Russell on 
Crimes, p. 162; Archbold’s Criminal Plead- 
ing,176. The counsel stated the indictment 
did not agree with the statute, the latter 
states that the goods taken must be per- 
sonal property of another, whereas the in- 
dictment says that they belonged to some 
person or persons unknown, and what evi- 
dence have we, said the counsel, that the 
goods did not belong to the prisoners 
themselves. , 

The objection to the confessions of Davis 
were overruled by the court. The Judge 
stated that in case the prisoners were con- 
victed they could move in arrest of judg- 
ment on a case made for want of sufficient 
proof, should they be advised so to do; 
but was inclined to hold in the present 


| stage of the case,that the proof and the 


indictment charging the prisoners with 
stealing goods, the property of persons 
unknown was sufficient. and declined to 
stop the trial. 

The prisoners counsel then stated that 
they wished to call Hanlon, one of the 
prisoners, as a witness in the cause, and 
moved that the case so far as Hanlon, one 
of the prisoners, was concerned, might go 
to the jury separate. His Honor, the 
Judge, then permitted the counsel of the 
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risoner to submit his case on the evidence 
to the jury, who returned a verdict of not 
guilty. 

Hanlon was then put upon the stand and 
was asked where it was that Davis took 
the goods, whether it was on the high seas 
or in the portof Savannah. The witness 
stated that he could not tell, for he knew 
nothing about it. 

The prisoner’s counsel then summed up 
to the jury, and argued that the weight of 
proof went to show that the robbery had 
been committed at the town of Savannah, 
in Georgia, and that therefore this court 
had no jurisdiction in the premises, as the 
act of congress required that it should be 
proved the defendants had “ taken and car- 
ried away the personal property of another 
person on the high seas,” and that there- 
fore the prisoner must be acquitted, even 
had he been morally guilty of the robbery, 
and asked the court to charge the jury that 
if they believed that the goods were origi- 
nally taken while the vessel was in the 


port of Savannah in Georgia, that this | 
court had not jurisdiction to try the offence, 


and the prisoner must be acquitted on this 
ground. They urged that the act of con- 
gress of 1790, § 16, under which the pri- 
soner was indicted, did not confer jurisdic- 
tion upon this court for larcenies on board 
of vessels while they lay within the muni- 
cipal jurisdiction of any state in the Uni- 
ted States, or within the municipal juris- 
diction of a foreign state. The court there- 
upon, after the summing up of the respec- 
tive counsel, charged the jury. 

1. That it must be’proved to their satis- 
faction that a larceny had been committed, 
and if they believed the testimony in this 
cause, there could be no doubt on this 
point. 

2. That it must have been committed on 
the high seas and on board of an Ameri- 
can vessel, that it was a question of fact 
for them to determine from the evidence, 
whether the property stolen had been TAKEN 
while the vessel lay at the port of Savan- 
nah or upon the high seas. If they found 
that the goods were stolen while the vessel 
was on the high seas, they would be bound 
to convict the prisoner; but if the goods 
were taken while the vessel lay at the port 
of Savannah in the state of Georgia, al- 
though the prisoner morally was guilty of 
the larceny, he could not be punished by this 
court under the act of congress, as the 
statute had not conferred jurisdiction upon 











this court, and the jury would be bound 
under the latter hypothesis to acquit the 
prisoner. 

The cause was then submitted to the 
jury, who retired and: returned a verdict 
of not guilty, whereupon the prisoner was 
discharged. 

Nash, Noble, Price and Greasley, for the 
prisoners. 

Ogden Hoffman and F. Marbury, for the 
United States. 








IN CHANCERY. 





Before the Hon. Murray Horrman, As- 
SISTANT VICE-CHANCELLOR. 


The Hupson Fire Insurance CoMPANY 
v. WIiInTHROP and others. 


FORECLOSURE—SET-OFF. 


The assignee of a mortgage is not bound by the 
claims of the mortgagor which existed anterior to 
the giving the mortgage—where, therefore, A. gave 
a bond and mortgage to B., with interest payable 
semi-annually, and upon a default in payment of 
the interest for thirty days, the principal was to be- 
comeimmediately payable at the option of B., and 
B. assigned to C. who intermarried with D., and D. 
afterwards assigned to the plaintiffs, and thirty days 
had elapsed after six months interest became due, 
whereby the mortgage became forfeited, and in a 
suit to foreclose the mortgage, A. insisted that in- 
asmuch as before B. scslguel the mortgage, he was 
indebted to A., and that as he was entitled to set- 
off such debt against B., he was equally entitled so 
todo against Eis assignee, he having had no no- 
tice of the assignment of the mortgage until 
he was applied to for the interest :—Held, that the 
doctrine of set-off did not apply. 

A mortgage may be made, authorizing a power of sale 
upon a default to pay the interest. 


Tue bill was filed by the assignee of a 
bond and mortgage to foreclose the latter. 
The answer involved as a defence, a ques- 
tion of set-off. The opinion states all the 
facts. 

E. H. Kimball, for complainants. 

Hamilton Fish, for defendant Winthrop. 

Tue Assistant Vice-CuANCELLOR :— 
On the Ist of May, 1837, the defendant 
Winthrop, executed a bond and mortgage 
to John M. Catlin, in the sum of $5,750, 
payable in 1847, with interest semi-annu- 
ally. Upon a default of thirty days in 
payment of the interest, the principal to 
become immediately payable at the option 
of Catlin. On the 21st day of September, 
1837,the bond and mortgage were assigned 
by Catlin to Elizabeth Mackie, which was 
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duly acknowledged, and recorded the 22d of 
September, 1837. Elizabeth Mackie, after 
that date, and before July, 1838, was mar- 
ried to the defendant Foley. On the 9th 
of July, 1838, Foley being indebted to the 
complainants, assigned the securities to 
them as collateral to his own bond for 
$5,756, payable also the Ist of May, 
1847. 

Winthrop has paid to Foley the interest 
up to the 15th of Nov., 1838. Six months 
interest became due on the 15th of May, 
1839, and thirty days having elapsed, the 
bond is alleged to be forfeited, and the 
whole amount payable. The defendant 
says, that no interest was paid on the bond 
from its date to the 15th of Nov. 1837, al- 
though a year’s interest was paid from 
15th of Nov., 1837, to 15th Nov., 1838. 
He then avers that before Catlin assigned 
the bond and mortgage, he was indebted 
to him, Winthrop, in a large sum of money 
for monies paid, stock loaned, and interest, 
amounting to $3796 81, referring to an 
account in a schedule annexed. 

He insists that he had a right of set-off 
against Catlin, and has equally such right 
against his assignee, who takes subject to 
all equities. 

He sets up that he had no notice of the 
assignment until Foley applied to him for 
the interest in June, 1838. That he refused 
to pay Foley until he undertook to collect 
from Catlin the interest due on his bond 
to him Foley, and on receiving that, to pay 
back the interest which was thus paid to 
Foley by him. That he asserted his right 
of set-off; that Foley told him the securi- 
ties were only collateral, and he would try 
to collect the amount from Catlin. 

That be did not know of the assignment 
to the complainants until about the 15th or 
20th of June last, after the tender made 
by him to Foley. An offer to pay the in- 
terest due on the Ist of May, 1839, is then 
stated upon a condition expressed in a 
written paper, to the effect that it should 
not prejudice his right of set-off, nor 
Foley’s right to resist it. 

A tender is also averred of the interest 
upon the amount which the defendant con- 
sidered justly due after making the off- 
sets claimed. He avers that the true 
amount due was $1953 19, and one-half 
year’s interest, viz., $58 60 was all that was 
= for interest at the time of filing the 

ill. 


A similar offer is stated to haye been! 





made to the president of the company, the 
complainants, of the interest due from 
the 15th of Nov., 1838, to 15th of Noy, 
1839. I do not think that the question of 
a technical set-off properly arises in this 
case. It is a question whether the assig- 
nee of a mortgage is bound by the exist- 
ence of claims anterior to the giving of the 
mortgage, and whether such a case under 
the general rule of the court, or the parti- 
cular circumstances in this instance, is with- 
in the doctrine that an assignee takes sub- 
ject to all equities between mortgagor and 
mortgagee. 

It appears from the bond and mortgage 
of Winthrop, that it was given for the pur. 
chase money of the lot. Catlin states that 
it was wholly distinct from the account of 
Winthrop against him now claimed upon, 
and that there never was an agreement be- 
tween him and Winthrop before 1837, that 
the amount, or any part of it, should be ap- 
plied to the payment of the bond and 
mortgage. It must be assumed to be fora 
bona fide advance or a purchase of the lot 
mortgage. Then we have the striking fact 
that, such a security is given for $5750, 
when there was a clear, and settled debt 
of $3255 50, then due for money actually 
paid or stock sold. By examining the ac- 
count A, it will be seen that without inte- 
rest such was the balance of a pure liqui- 
dated demand on the Ist of May, 1837, the 
date of the bond. 

Ido not mean co say, that this contra- 
dicts the genuineness of the debt which is 
deposed to positively by Catlin. It pre- 
sents, however a case differing essentially 
from the great mass of cases in which the 
rule in question has been applied. Those 
cases are of three classes. Firsi, and 
principally, where the amount claimed in 
liquidation arises from transactions subse- 
quent to the mortgage. Nezt, where the 
mortgage was originally executed, not for 
a given sum of money, but for a floating 
debt, or previous and future advances. 
Thirdly, where at the creation of the appa- 
rent debt and securities, there was an agree- 
ment defeating or limiting its operation upon 
certain contingencies. Of the former class, 
are Chapman v. Robertson, (6 Paige, 629 ;) 
Earl of Macclesfield v. Filton, (1 Vernon, 
169 ;) Williams v. Sorrell, (4 Vesey, 389,) a 
case of payments after an assignment. Roose- 
velt v. The Bank of Niagara, (1 Hop. 5845) 
Blacral vy. Catchpole, (3 Swanst, 79, n.;) 
Dunn y. St. John, (cited 4 Vesey, 128;) 
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Chapman v. Robertson, (6 Paige, 269 ;) 
Chambers v. Goldwin, (9 Vesey, 204,) con- 
tains only the general doctrine. Of the 
second class, are Mathews v. Walwyn, (4 
Vesey, 125,) the cases referred to by Lord 
Eldon in bankruptcy, at-page 126. In the 
last class, may be noticed Coles v. Jones, 
(2 Vernon, 692,) and Chamberlain v. Gra- 
ham, (20 Johns. 144.) 

In Chamberlain v. Graham, for exam- 
ple, the suit was upon a promissory note 
not negotiable, and the defendant offered to 
prove that when it was given, being for the 
price of land, the plaintiff gave him a cove- 
nant that if there should appear to be any 
judgments or liens on the land, the defend- 
ant might pay the same in discharge of the 
note. ‘The note was assigned; but the 
court held that such proof would have 
availed against the assignee. 

In Coles vy. Jones and Coles, Jones had 
given a bond tothe defendant Coles, for 
£130, who assigned. it to the plaintiff in 
satisfaction of £56, and to indemnify him as 
his surety in a bond. Jones was bound 
with defendant Coles to Jewell, in the sum 
of £50, for which Coles gave him a note 
as indemnity. This was done at the same 
time. The court held that the note must 
be allowed, being in the nature of a de- 
feazance to the bond. Iam not prepared 
to say that a set-off would not still lie if 
the suit was between Winthrop and Cat- 
lin. But a technical set-off not being ad- 
missible, the conduct ot the debtor must 
be very explicit in asserting his right and 
claiming the deduction at the first moment 
of being apprised of the assignment, or 
at least of a demand for payment. 

Here it is to be noted that the averment 
of Winthrop, that he made such a state- 
ment to Foley, when first called upon, is 
not at all proven. On the contrary, all the 
vouchers produced by him down to the 
last offered for Foley’s signature, tend to 
establish the contrary. 

The first, of June 28, 1838, is given to 
Winthrop for six months interest received 
of him, to be endorsed on his bond to Cat- 
lin, adding, “ but I first engage to use my 
best endeavors to collect from Catlin the 
amount of interest due on his bond to me; 
the bond of Winthrop being assigned to 
me only as collateral security.” What 
could be a more clear recognition of a lia- 
bility than payment of the interest, and ac- 
ceptance of such a receipt ? 

The next receipt, of 27th November, 








1838, is a mere receipt of the half year’s 
interest from Winthrop. And it is not 
until the 23d May, 1839, that he proposes 
to Foley to sign a receipt which should 
leave the question of responsibility be- 
tween his claim upon Catlin open and un- 
prejudiced. The whole defence, then, 
rests upon the testimony of Catlin, who 
states that he told Foley that he was in- 
debted to Winthrop, and judges it was 
about contemporaneous with the business 
while in course of completion. Nothing 
was said of the amount. He had no idea, 
then, of an offset, as he supposed himself 
able to pay all his debts. 

Again, he says that he paid the interest 
due the 15th November, 1837, it being the 
express understanding with Foley that 
Winthrop was not to be called on. All 
this was perfectly consistent with the fact 
that Catlin was the principal debtor, and 
Foley was first to looR to him. But not 
inconsistent with the right of Foley to re- 
sort to the collateral security upon Catlin’s 
failure to pay. 

T consider it, therefore, clear, that the 
acts of Winthrop justified Foley in con- 
sidering that the mortgage was a subsist- 
ing security, and the vague information 
that some debt. existed from Catlin to him, 
is not sufficient to prejudice his right. I 
may observe, that the transfer of such se- 
curities in a commercial community, is of 
no little aid to business, and justifies the 
strict application of rules to an obligor, 
who issues a clear binding obligation, and 
seeks to defeat it in a stranger’s hand, on 
account of demands existing and liquidated 
at its very date. 

A question has been raised, whether a 
decree can be made for more than the in- 
terest. The case of Holden v. Gilbert, (7 
Paige, 210,) was upon a mortgage in whieh 
a default to pay the interest punctually, 
only authorized the power of sale to be 
exercised. But in Noyes v. Clark, (Ibid. 
179,) the condition of the bond was sub- 
stantially the same as in this case, and the 
Court held that the parties had an unques- 
tionable right to make the extension of 
credit dependent upon the punctual pay- 
ment of the interest, at the times fixed for 
that purpose. And if it elapses from the 
negligence of the mortgagor, he shall not 
be relieved. 

But I think that tle tender sworn to by 
Tappan, of the whole interest due upon 
the proffered stipulation contained in ex- 
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hibit C, is sufficient to prevent the strict 
forfeiture of the bond. A legal tender of 
the $172 50 was made, provided he would 
sign the receipt. This was on the 14th of 
June, 1839, being for the interest due the 
15th of May. The bill was filed on the 
23d of July, 1839. : 
The defendant has a right to bring into 
court the interest now due, that is, on the 
15th November last, and the cost; upon 
doing which, the bill must be dismissed. 
An order of reference must be entered in 
the usual form, to compute the amount 





due, and as to the divisibility of the pre- | 


mises, the sum claimed by defendant, 
Winthrop, by way of offset, not to be al- 
lowed. 








SUPERIOR COURT. 





Before the Hon. Samvet Jones, C. J., and 
Judges Oakiey and VANDERPOEL. 


ARMSTRONG et al. v. SCHERMERHORN. 


BREACH OF COVENANT FOR QUIET ENJOYMENT. 


A. granted to B. a lease of a house and lot, No. 113 
South-street, New-York, containing a covenant for 
quiet enjoyment, and B. assigned to C. At the time 
A. granted the lease, the party wall was built on 
the adjoining lot, No. 114 South-street, and A.’s 
father had entered into an agreement, by which the 
right merely to insert beams in the walls of the lot 
114, had been reserved, this agreement had not, 
however, been recorded.. The premises No. 114 
having been destroyed by fire, it became necessary 
to pull down the party wall and erect a fresh one, 
in doing which the builder had to enter on C.’s 
premises, and shove up the beams of his house, the 
consequence was that C. was kept out of the bene- 
ficial use of his store for some time, and sustained 
a considerable loss in his business:— Held, that A. 
was liable for such damage as C. had sustained. 


Tuts was an action for breach of cove- 
nant. It appeared that the defendant, on 
the Ist of February, 1838, granted a lease 
of the store and lot No. 113 South-street, 
in the second ward of the city of New- 
York, for the term of 5 years, subject to 
the yearly rent of $1100 and taxes, which 
lease contained a covenant for quiet en- 
joyment, concluding with the words “‘ with- 
out any manner of let, suit, trouble or 
hindrance of or from the said party of the 
first part, his heirs and assigns, or any per- 
son or persons whomsoever,” and that such 
lease was assigned to the plaintiff. 

The northerly wall of the store No. 113 
South-street, did not belong to the defend- 
ant at the time the lease was granted by 


vy. Schermerhorn. 





| him, but to the owner of the adjoining prow 
| perty, 114 South-street ; but the defends 
ant had.the right to insert his beams in the 
wall, by virtue of an agreement dated the 
first day of October, 1818, made between 
Peter Schermerhorn, the father of the de 
fendant, the former owner of lot 1j¥ 
South-street, and Thomas Ellison, the fon: 
mer owner of lot 114 South-street, byp 
which agreement was not recorded. 

Thomas Ellison, the son of the befor 
named Thomas Ellison, it also appeared, 
by indenture dated Ist April, 1838, 
veyed the house and lot, No. 114 South 
street, to Oliver State, Junior, Willian 
Gardiner, and Silas S. Howel, with fi 
covenants and warranty, but there was ng 
reservation, in such deed, of the right t@ 
insert beams in the wall in question, 7 

In January, 1839, the store No. 1 
South-street, was destroyed by fire, except 
ing the southerly wall, which was 
standing, though partially injured. 

In the month of April, 1839, State 
Gardner and Howell, commenced taki 
down the southerly wall of 114 Souf 
street, and to enable them so to do, theye 
tered upon the plaintiffs’ premises, withot 
their consent, and also shoved up the beam 
of the plaintiff’s house, in each story, whi¢ 
occupied a large. part of their store, a 
rendered it nearly unfit for carrying on 
their business. 

The cause was tried before Mr. Justig 
Oakey, on the 8th June, 1842. 
learned judge charged the jury to find@ 
verdict for such amount as they should fin 
the plaintiff had sustained damage, and 
also to find specially, whether the conditi¢ 
of the southerly wall of the store No. 1f 
South-street, was such as to make it né 
cessary to take the same down in order 
re-build a store of the same dimensions @ 
the former one. ‘ a 

The jury returned a verdict for thé 
plaintiffs for $310, and found that the ce 
dition of the southerly wall of No. IL 
South-street, was such as to make it né 
cessary to take the same down in order 
re-build a store of the same dimensions 
and on the same foundation as the former 
one. 7 

A case having been made, the cause w 
argued at the February term. 

L. Livingston, for the plaintiffs, reli 
on the following points : : 

1. The lease by defendant to Armstrong,” 
describes the premises leased as the “ store 


tf 


Pa 
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and lot, No. 113 South-street,” and not by 
metes and bounds, and the lessors thereby 
granted to Armstrong and his assigns, for 
the term of five years, the use of the whole 
northerly wall of said store, and the ground 
on which the same stood, and covenanted 
to keep him in the quiet enjoyment of the 
same. 

On a sale of premises at auction by the 
above description, the purchaser would not 
be compelled to complete his purchase 


and take a title, unless he received title to | 


the ground covered by the northerly wall. 


There cannot be any reason why a lease | 
should not be coristrued in the same way, | 
for in all deeds, &c., ‘ if the words and pro- | 


visions are doubtful, they are to be taken 
most strongly against the grantor,”’ but in 


this case, the intention uf the parties, as | 


appears from the lease, clearly is, that 
Armstrong should quietly enjoy and pos- 
sess the store, including the northerly wall 
thereof, and a covenant therein made to 


that effect, that is, that Armstrong was to | 


have the use of the store for five years, in 
the same condition as when the lease was 
made. Whallonv. Rauffman, (19 Johnson, 
100.) 

Il. By the testimony, it appears not only 
that there was nocustom in the city of New- 
York, as to building party walls, in 1818, 
when said northerly wall of 113 South- 
street, was erected, but that, until after the 
great fire, it was customary to build stores 
on separate walls, each store having its 
own walls, and Armstrong had a right to 
infer, when he executed said lease, that 
said store had separate walls, no notice 
having been given to him that Schermer- 
horn did not own the northerly wall there- 
of, but had only a right to insert his beams 
therein. 

IIT. The defendant, Schermerhorn, when 
he made the lease, knew he had no title 
to said northerly wall, but only an ease- 
ment to the same, which was unknown to 
Armstrong, and concealed from him by 
Schermerhorn, and if the defendant did 
not wish to be liable on his covenant, he 
should have provided against it in the 
lease, and not given the lease and ¢ove- 
nant therein in general terms. Armstrong 
not knowing the fact, was unable, specially, 
to guard against it. 

Had each store been built apon its own 
walls, the wall of the other store could 
have been taken down, and a new store 
erected without disturbing Armstrong. 

6 








IV. There was conclusive evidence to 
show that Armstrong was evicted and dis- 
turbed in the possession of the demised 
premises, by Gardiner, State and Howell. 

V. That the eviction was by title para- 
mount, clearly appeared on the trial, and 
that Gardiner, State and Howell, were le- 
gally entitled to take the wall down. 

1. By deed of Ellison to Gardiner, 
State and Howell. 

2. By agreement, signed by Schermer- 
horn, Ellison, and Gardiner, State and 
Howell, in which said easement is renewed 
and confirmed to Schermerhorn. 

8. By the verdict of the jury, finding 
that the wall was unsafe to be re-built on. 

4. Schermerhorn, by his original agree- 
ment with Dixon and Ellison, was only to 
have a right to use ¢hat wall as long as 7 
existed, and if the wall was unsafe, and it 
was necessary to have it pulled down, 
Schermerhorn’s easement being in that 
wall, only ceased when it was taken down. 

5. If Gardiner, State and Howell, had 
a legal right to take the wall down, Arm- 
strong could not sue them for trespass, and 
his only remedy is on the covenant in his 
lease. 

6. Although defendant had a valid grant 
of a perpetual right or easement in said 
adjacent wall, from the ancestor of the ven- 
dor to State, Gardiner and Howell, yet 
such grant was an incorporeal heredita- 
ment, that is, an interest or estate in land, 
and under the registry acts existing at the 
time of its creation, would, if not recorded, 
be void as against subsequent bona fide 
purchasers without notice. 3 Kent, 402. 
Ex parte Coburn, (1 Cowen, 565.) 1 
Saunders’ R. 323, note 6. Woolrich on 
Ways, p. 2. Cosley v. Wadsworth, (6 
East, 603. Mumford v. Whiting, (15 
Wend. 380.) 

7. The instrument by which the grant 
was created, was not recorded at the time 
of the purchase by State, Gardiner and 
Howell, of adjacent premises, and they 
were bona fide purchasers without notice, 
and therefore had right to take said wall 
down. 

VI. Giving the lease a construction 
most favorable to the defendant, he must 
be taken to have demised to the lessees a 
store of three walls, with its beams on one 
side let into and supported by the wall of 
the adjacent premises. 

VIi. The plaintiffs having been evicted 
and disturbed in their possession of the 
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demised premises, and the defendant 
having by the covenant of quiet enjoyment 
created a duty or charge upon himself, to 
maintain and keep the plaintiff protected 
in his enjoyment of the said premises, he 
is bound to make it good, and he cannot 
set up as a defence that this covenant has 
been discharged by accident or inevitable 
necessity. Pardine v. Jane, (Alleyn, 27.) 
Bullocks v. Dommit, (6 Term R. 650.) 
Bracknock Canal Nav. Co. v. Pritchard, 
(6 Term R. 750.) Atkinson v. Ritchie, (10 
East, 531.) Lacy v. Lavington, (1 Vent.175.) 
Beddock, Ex. v. Wadsworth, (21 Wend. 
121.) Platt on Covenants, 582;-et seq. 590. 

Dana, coutra—-The rights of the plain- 
tiff are to be measured and determined 
by what is technically called “‘ the premises 
of the lease,” for the covenant is that those 
premises shall be quietly enjoyed. They 
are “all that store and lot known as No. 113 
South-street, with the appurtenances.” 

All land is supposed to have been actu- 
ally surveyed, and the intention of the 
grant is to convey according to that actual 
survey. Mclvers v. Walker, 9 Cranch, 
173, Per Marshall, C. J. 

All conveyances are supposed to he 
made with reference to an actual view of 
the premises by the parties thereto. Ken- 
dall v. The People, (8 Wend. R. 183.) 

Thisactual survey and actual view would 
have shown what the case shows, that lot 
one hundred and thirteen is not lot one 
hundred and fourteen, and that a demise 
of the former stopped short at the exact 
line between the two. No part of lot 
No. 114 therefore was demised. Of 
course then the grounds on which the wall 
in question rested was a part of this lot, 
alone it formed no portion of the demised 
premises. 

But presumptively, the wall belonged 
to the owner of the soil on which it was 
built ; of course then this wall itself being 
entirely on lot 114, was equally with the 
ground under it not included in the lease. 

Whatever was known as part of lot or 
store 113, was demised, and whatever 
formed no part of either was excluded ; 
and the test is the actual inspection pre- 
sumed to have been made. Every thing 
ostensibly a part of these is within the lease. 
The store was demised with exactly as 
many walls of its own as it actually had 
and no more. 

In fact, however, the timbers of store 
113, reste d on and the store itself abutted 





against that wall belonging to the other, 
3 Kent's Com. 436. Ostensibly, therefore, 
this was by right the right of abuttal and 
support. This position of the store and 
beams was however no evidence of owner. 
ship either in the wall or in the ground 
under it; for if it were evidence of title, 
twenty years enjoyment of it would create 
a title to the wall and ground by preserip- 
tion. 3 Kent’s Com. 437. Whereas such 
an enjoyment confers nothing but a pre- 
scriptive right to have the enjoyment con- 
tinued a mere easement. This right being 
enjoyed at the time of the lease formed 
part of the store and lot to which it was 
appurtenant and passed along with them 
to the plaintiff. 

The premises granted therefore were 
the store and lot, together with the right 
to use this wall for the purposes of enclo- 
sure and support. 

But purchasers always take property 
subject to its own nature; the right to use 
the wall of another for enclosure and sup- 
port has its natural limits. No wall but is 
subject to decay and accident; therefore 
the right is subject to disturbance accord- 
ing to these vicissitudes. If age or casu- 
alty make aremoval necessary, then, though 
the right to enjoy may continue, yet the 
enjoyment itself during the interval ceases. 

Again, since this is a right to enjoy the 
wall of another erected for a similar pur- 
pose, this right must in its nature be subsi- 
diary to the owner’s own enjoyment. 

If the wall from decay or accident have 
ceased to answer to the owner the pur- 
poses it answered at its erection, he must 
have the right to remove it and to construct 
anewone, For it never can be presumed 


| that in consenting to allow another to use 


the outside of his wall, he meant to de- 
prive himself of all use, not only of the 
inner side, but of the whole wall itself and 
the ground under it. Yet this he woutd be 
held to do, unless he be allowed to build a 
new one when the old had become useless. 
Campbell v. Mesier,(4 Johns. C. R. 334, Per 
Kent, C.) But even if this had been a joint 
ownership of the soil instead of the ease- 
ment, still the co-proprietor would have had 
the right whenever necessary not only to re- 
move the wall against his will, but in addi- 
tion to whatever inconvenience this might 
occasion, compel him to pay one-half of 
the expense of that which had thus incom- 
moded him, much more then might he re- 
move it if he were the owner of the whole 
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wall and the whole soil, incumbered only 
by @ mere easement in favor of the occu- 
ant on the other side. Consequently the 
liability of a right like this to be inter- 
rupted for just causes by the removal of 
the wall, is just as much a part of its na- 
ture as it is of a house to be burned, or a 
horse to die or a vessel to be wrecked. 

The true intent of the covenant for quiet 
enjoyment, is that the several species of 
property demised shall be quietly enjoyed, 
each according to its nature and exposures ; 
the lot as a lot, the store as such; the ease- 
ment according to the nature of such ease- 
ment; the defendant having undertaken 
against no one of the risks necessarily in- 
cident to such property, except that if the 
store should be burned down the rent might 
stop; and this covenant has in all things 
been performed. The jury have found 
that the removal of the wall by State and 
Company, was necessary; and the case 
shows that it was rendered so by fire. And 
this risk the plaintiff assumed as much as 
they did the risk, that the store should not 
become untenantable in winter for lack of 
fuel, or unprofitable at any time from the 
vicissitudes of trade. 

Though it should be admitted (but it is 
not) that the defendant did not in fact own 
the easement which he undertook to de- 
mise, still the plaintiffs have not been 
harmed in consequence. For had he been 
the owner of it, the wall would and ought 
to have been removed when it was; the 
plaintiffs loss of business had been no loss, 
and the beams would have been restored 
to their own resting place nosooner. No 
possible right in such an easement could 
have prevented or mitigated any one of 
these things, and an entire absence of all 
right (were it admitted) has not made 
them any worse. State and Company 
acted not under title inconsistent with any 
claimed by the defendant, or expected by 
the plaintiff; but under a power which 
both the defendant and the plaintiff were 
alike estopped by holding such an ease- 
ment under them from disputing ; but had 
there been no fire, no necessity to remove 
the wall; or, if after the new wall had 
been finished, the plaintiffs had been kept 
out from enjoying the easement they had 
contracted fur, then the defendant could 
hardly have saved himself from the conse- 
quences of a broken covenant, without 
showing himself to have been the owner 





| 
| 
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| 





in fact of the incorporeal hereditament 
which he undertook to demise. 

But he did own that easement. Those 
beams were inserted, and the wall was 
used for inclosure in 1818—they were thus 
in 1839 ; thus they continued uninterrupt- 
edly between those periods. All this was 
open, undisguised, apparent to the owners 
of store 114; and what is necessary to 
make title by prescription. 3 Kent’s Com. 
437. 

Again: The right to do all this was con- 
ferred by grant. Of this grant State and 
Company had notice. For whatever is 
enough to put a purchaser on inquiry, 
binds him with notice of all that such in- 
quiry would have disclosed. The cases 
before cited from Cranch and Wendell, 
show that the parties to a conveyance are 
presumed to have taken an actual survey 
of the premises. Tuttle v. Jackson, 6 
Wend. R. 213, Per Walworth,C. And on 
this ground it is, that it has been over and 
over again ruled, that he who buys land 
which another is visibly enjoying, is bound 
to know his rights there, and buys subject 
to those rights. But when State and Com- 
pany purchased, the defendant was in fact 
thus visibly using and occupying this wall ; 
they had in law therefore the same notice 
of his rights asifthe grant had been incorpo- 
rated into their own; and therefore the de- 
fendant had title by grant as well as by 
prescription to the easement which he un- 
dertook to demise. 

Nevertheless, as we have already seen, 
this right formed no impediment against 
State and Company doing what they have 
done. The enjoyers of an easement 
like this can no more dispute the right of 
the owner of the soil, out of which it 
grows, to do as they did, than a tenant can 
dispute the landlord’s right to enter for the 
purpose of demanding his rent or of dis- 
training for its non-payment. The rights 
are equally paramount on the one side, and 
the estoppels equally conclusive on the 
other. 

Of course, then,there is nothing in this 
case in the nature of eviction or ouster; 
for these terms imply a disturbance of 
possession by some right inconsistent with 
that on which the possession is held. They 
imply adversity of claim; but here the 
right of State and Company was consist- 
ent; a right necessarily incident to the 





tenure on which the easement was enjoyed ; 
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a right not repugnant to any undertaking 
made by the defendant, but the exercise of 
which was one of the contingencies which 
the plaintiffs themselves assumed the risk 
of, because the right itselfis matter of law, 
growing out of the relation of the parties, 
and was to all intents, as effectually re- 
served as if it had been written out at full 
length in fit and proper terms on the face 
of the indenture, and never passes as ap- 
purtenant to land. Aldeny. Murdock, (13 
Mass. 256.) 


Per Curtam.—In this case a lease was 
made to Armstrong & Co. of a store, con- 
taining the usual covenant for quiet enjoy- 
ment. Itturned out that the wall, between 
the lot in question and the adjoining lot, 
No. 114, stood entirely on the latter; but 
that when the wall was erected an agree- 
ment was entered into between Schermer- 
horn and the owner of the adjoining lot, 
by which S. had a right to insert the beams 
of his store into the said wall. This agree- 
ment, though made many years back, had 
never been put on record. During the 
continuance of the lease in question, the 
adjoining tenement was destroyed by fire, 
and it was found necessary to remove the 
wall and rebuild it. In consequence of 
which, Schermerhorn’s tenant was kept out 
of the beneficial use of the store, while 
the wall was building, and brought this 
action to obtain compensation. 


The wall in question, though strictly not 
a party wall, was substantially so, each 
party having, to a certain extent, a com- 
mon interestin it. As such, it is clear that 
the act of the owner of lot No. 114, in 
taking it down, was, under the circum- 
stances, a legal act. The question is, 
whether the interruption of the plaintiffs 
in the use of their store, caused by this act, 
was a breach of the covenant in their lease, 
for quiet enjoyment. We see no reason 
why it should not be so considered. 
covenant was intended to indemnify the 
plaintiffs against the lawful acts of all per- 
sons disturbing him in the possession of 
the leased premises. The defendant might 
have guarded against the consequences of 
the excuse of the legal rights of the owner 
of the adjoining lot, over the party wall, 
by a proper reservation in the lease; but 
as he did not, he must now answer for the 
injury sustained by the plaintiffs. 

Motion for a new trial denied. 











English Cases. 





COURT OF QUEEN’S BENCH. 


Before Lord Denman, C. J., and Judges 
Patreson, CoLeripGe, WILLIAMS and 
WicuTMAN. 


Michaelmas Term, 


CuarLeTon v. Spencer.—Nov. 11, 1842, 


By articles of submission to arbitration, after reciting 
that the plaintiffs claimed a balance of 201J. 9s. 10d., 
to be due to them from the defendant, with interest, it 
was agreed that all disputes and differences which ex- 
isted between the parties should be referred to the ar- 
bitration of G. B., to determine the account between 
them. An account of the balance claimed - the 

laintiffs up to a certain date had been previously de- 
Seal and the plaintiffs afterwards sent to the de- 
fendant a subsequent account, which the defendant 
contended was not intended to be a subject of the 
reference :—Held, that the recital did not limit the 
general power given to the arbitrator to decide all 
matters in difference between the parties. 


Action for non-performance of an 
award. The declaration stated articles of 
agreememt, dated 14th March, 1542, be- 
tween the plaintiffs and the defendant, by 
which, after reciting that the plaintiffs 
claimed a balance of 201/, 9s. 10d., to be 
due to them from the defendant, with in- 
terest from the time of the respective pay- 
ments, it was covenanted and agreed, that 
all disputes and differences which existed 
between the said parties, should be referred 
to the arbitration of George Bates, to de- 
termine the account between the said par- 
ties and the true balance, and to appoint 
how and in what proportions such balance 
should be paid ; and that the arbitrator in 
May, 1842, made and published his award, 
and thereby awarded that the true balance 
due from the defendant to the plaintiffs 


| was 190/. 8s. 2d., &c., and that the defend- 


The | ant had refused to pay, &c. 


The third 
plea stated, “ That after making the arti- 
cles of agreement, and before making the 
award, to wit, in May, 1842, the plain- 
tiffs claimed of the defendant the payment 
of a .certain debt of 120/., in respect of 
plaintifis having before then taken up and 
paid a bill of exchange, dated 17th Janu- 
ary, 1840, drawn by Andrew Latimer, upon 
and accepted by the plaintiffs, for the pay- 
ment of 1207. And that the said claim 
of the defendants was another and dif- 
ferent claim to the said claims or either 
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of them in the articles of agreement 
mentioned, and did not constitute or form 
any part thereof, or of the account in the 
articles mentioned; and that no dispute 
or difference in respect of the same or any 
part thereof, existed between the plain- 
tiffs and the defendant at the time of the 
making of the said articles; and the said 
claim, or the defendant’s liability to pay 
the plaintiffs the said debt or sum of 1201., 
was not nor was any part thereof, by said ar- 
ticles referred to the arbitration of George 
Bates; that the award was made by George 
Bates, of and concerning other matters, 
disputes, and differences, than such as 
were by the articles of agreement referred 
to him, and of and concerning a dispute 
and difference between the plaintiffs and 


defendant, which did not exist at the time | 
of making the articles of agreement, to | 


wit, of and concerning the said claim so 
made by the plaintiffs of the defendant 
in respect of the said debt or sum of 120/., 
and of and concerning the defendant’s lia- 
bility to pay the plaintiffs the same; that 
the said George Bates, in awarding and 
determining thatthe balance justly due from 
the defendant to the plaintiffs, was 190/. 8s. 
2d., without the consent or against the will 
of the defendant, awarded concerning the 
said claim, and as to the defendant’s lia- 
bility to pay the said debt of 120/. to the 
plaintiffs. Replication, that the claim of 
the plaintiffs to the said debt in the last 
plea mentioned, in respect of the plain- 
tiffs having taken up and paid the bill of 
exchange in that plea mentioned, did con- 
stitute and form part of the said claim in 
the said articles of agreement mentioned, 
and of the said account in the said articles 
mentioned, and the said claim and the de- 
fendant’s liability to pay the plaintiffs the 
said debt, was by the said articles, referred 
to the arbitration of the said George Bates. 
Issue thereon. At the trial before Lord 
Abinger, C. B., at the Summer Assizes for 
Surrey, it appeared that the plaintiffs had 
acted as factors for the North Elswick 
Colliery, in which the defendant was then 
a partner; the partnership, having from 
time to time consigned coals to the plain- 
tiffs, drew bills for the expected produce 
until the 9th January, 1840, when a disso- 
lution of the colliery partnership took 
place, and was advertised in the Gazette 
of 14th February. On the 30th of April, 
1840, a balance of 2017. 9s. 10d., was as- 
certained between the plaintiffs and the 








colliery partnership, agreeably to an ac- 
count sent by the plaintiffs on the 6th of 
January, 1840, during t! e time when the 
defendant was partner. Cargoes of coals 
had been shipped before the 9th of Janua- 
ry, but the proceeds of them were not re- 
ceived till afterwards. On the 13th of 
March, 1842, another account was sent to 
the defendant, headed “ New Account,” 
and the first item on the debit side was 
under the date of January 18, 1840, “ To 
your draft, dated 17th of January, and 
due 20th of March, 1207” The plaintiffs 
insisted before the arbitrator, that they had 
aright to deduct the proceeds received 
prior to the dissolution of the partnership. 
The arbitrator allowed to the plaintiffs the 
amount of the bill for 1202., and awarded 
the balance stated in the declaration. It 
was objected that the arbitrator had ex- 
ceeded the authority given to him by the 
articles of submission, and it was proposed 
to show that the bill for 120/., formed no 
part of the account intended to be referred 
to his decision. The noble and learned 
judge was of opinion that he could not 
Jook out of the submission, and that the 
question depended upon the construction 
thereof, and was independent of evidence ; 
and directed a verdict for the plaintiff, with 
leave to the defendant to enter a verdict 
on the third plea. In this term, (Nov. 4,) 

Thesiger moved accordingly, or for a 
new trial.—The recital of the submission 
confines the general words; and it was 
competent for the plaintiff to show aliunde 
what was the subject matter of the refer- 
ence, (Payler v. Homersham, 4 M. & S&S. 
423; Simons v. Johnson, 3 B. & Adol. 175; 
Upton v. Upton, 1 Dow). P. C. 400, where 
all the cases are collected.) 

Cur. ad. vult. 

Nov. 11.—Lord Denman, C. J., deliver- 
ed the judgment of the court. This case 
was tried before Lord Abinger, C. B., who 
thought that he was bound to abide by the 
award; and we think that there should be 
no rule. It was sought on behalf of the 
defendant to show that the case was with- 
in the principle of Payler v. Homersham, 
(4 M. & S. 423,) and other cases cited ; 
and that the introductory words in the re- 
cital of the submission to arbitration lim- 
ited, the large words in the operative part 
of the submission. But we think that is 
not so. The submission recites certain 
matters, and then proceeds to refer allt 
matters in difference between the parties. 
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We are of opinion that the recital does 
not limit the power given to the arbitra- 
tor to decide all matters in difference be- 
tween the parties, but only states the mo- 
tives for the submission to arbitration. 
Rule refused. 


COURT OF COMMON PLEAS. 


Before Sir Nicnotas C. Tinpat, C. J., 
and Judges Cottman, Erskine, MAULE 
and CRESWELL. 


Dopson v. WentwortH.—Nov. 16, 1842. 
STOPPAGE IN TRANSITU.* 


Goods were sent from London, to be delivered to T. 
W., or his assignees, Mickley Mill, Yorkshire. They 
were conveyed from London to York, and then en- 
trusted to the Fly Boat Company, to be taken to 
Boroughbridge. At Boroughbridge they were taken 
into a warehouse belonging to the Canal Navigation 
Company, which had no connexion with the Fly 
Boat Company. The Canal Navigation Company 
were in the habit of receiving parcels fur T. W., and 
keeping them till he sent fur them; -but they were 
not specifically his authorized agents for this pur- 

ose- The goods were seized by the sheriff, on be- 

alf of certain parties, as being still in transitu:— 
Held, they were not in transitu, but belonged to T- 
W., and not to the vendor; as having been landed 
at Boroughbridge, they would remain there to await 
the further direction and order of T. W. 


Trover for flax. Plea, not guilty. The 
plaintiff, a merchant in London, had dealt 
with Wetherald, a flax spinner at Mickley 
Mill, Ripon, Yorkshire; and the defend- 
ant, as high sheriff of the county, and act- 
ing at the suggestion of Messrs. T. & Co., 
bankers, Ripon, seized a quantity of flax, 
in transitu, from the plaintiff to Wether- 
ald. The goods bought from time to time 
by Wetherald, of the plaintiff, used to be 
sent from London to Hull or York, and 
from those places they were conveyed by 
canal to Boroughbridge ; they were then 
sometimes forwarded by canal from Bo- 
roughbridge to Ripon, but more frequently 
the carriage by water ended at Boroughli- 
bridge, and they were conveyed by land 
to Ripon, or sent for by Wetherald him- 
self; this was the usual course of car- 
rying on business between all parties. On 
th 16th August, Wetherald ordered of the 
plaintiff 100 bales of flax. The flax was 
shipped and sent to York; there it was 
transhipped in a fly boat, and brought to 
Boroughbridge. At Boroughbridge it 








* See Mottram v. Heyer, Superior Cuurt, ante, p. 25. 





was taken out of the fly boat and put into 
a warehouse which belonged to the Canal 
Navigation Company. The Navigation 
Company had no connexion with the Fly 
Boat Company; but to encourage the 
using of the canal, they took into their own 
warehouse the goods of persons who 
adopted that mode of conveyance, and in 
particular, they often took charge of the 
goods of Wetherald, as here, but the ware- 
house did not belong to him, nor did he 
pay warehouse room for goods placed 
there ; and it was said that the goods in 
question were placed in the warehouse to 
await the orders of Wetherald. Weth- 
erald had accepted a bill drawn by the 
plaintiff, and before the goods came into 
the actual possession of Wetherald, he, 
Wetherald, had become insolvent; the 
plaintiff, hearing of this, had instructed a 
canal agent at Ripon to stop the gouds be- 
fore they came into the hands of the ven- 
dee; and they were ultimately stopped in 
the warehouse at Boroughbridge; two 
days after which the defendant seized them 
under an execution, at the suit of T. & 
Co. The case was tried at the Summer 
Assizes for the county of York, 1842, be- 
fore Lord Denman, C. J., and the facts be- 
ing all admitted, his lordship directed the 
jury that the case came within that rule of 
law which entitled the defendant to the 
verdict of the court; namely, that the 
goods were no longer in transitu at the 
time of their seizure by the defendant, 
and therefore were not the goods of the 
plaintiff, but on the contrary the goods of 
Wetherald, and therefore rightly seized 
under an execution against him. Verdict 
fur the defendant accordingly, with liberty 
to the plaintiff to move to have the verdict 
entered for him, and the court to draw all 
the conclusions which a jury would from 
the facts. 

Channell, serjt., obtained a rule accord- 
ingly, and cause was shown against it by 

Bompas, serjt.—The transitus here is at 
an end. The goods are no longer the 
property of the vendor, but of the vendee, 
and being so they are liable to the vendee’s 
liabilities. The Fly Boat Company, which 
took them to Boroughbridge, and landed 
them there, had done with them there, and 
the flax would not be moved on any stage 
further, until a new destination was given 
to it by the vendee, for, although the goods 
were sometimes sent all the way on to 
Ripon, and sometimes left at Borough- 
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bridge, yet, being so left, the Navigation 
Company had no authority to forward 
them. The cases cited in moving for the 
rule, were those of James v. Griffin, (1 
Mee. & W. 20; and 2 Mee. & W. 621;) 
and Jackson v. Nichol, (5 Bing. N. C. 508,) 
in all of which it was held that the transi- 
tus, under the various circumstances, was 
not at an end, but they were decided ona 
wholly different point to this. [ Tindal, C. 
J—In Dixon and others v. Baldwen and 
another, (5 East, 174,) where the court held 
that the transitus was at an end, the de- 
livery of the goods at that point where the 
transitus ended, was to an agent of the 
buyer, and not to any warehouse-man or 
wharfinger.] Yes. But still, at that point 
the goods were to receive a new direction 
from the vendees. In the case of Jackson 
v. Nichol, (5 Bing. N. C. 508,) the transi- 
tus was not at an end, because the goods 
were never landed in any warehouse, but 
Were put on board the lighter to be carried 
to the house of Maltby & Co. This case 
is one where the goods remain in the ware- 
house, subject to a direction to be taken 
elsewhere. They were shipped in Lon- 


don, to be delivered at Boroughbridge, and 


they were so delivered. The case of Diz- 
on v. Baldwen, is exactly in point here. 
| Tindal, C. J. There is a case nearer to 
the present than that,—Rowe and another 
v, Pickford and another, 8 Taunt. 83.] So, 
also, Richardson v. Goss, (3 B. and P. 119,) 
and Foster v. Frampton, (6 B. & C. 107,) 
are cases in point; all adhere to the maxim 
laid down in Dixon v. Baldwen, that where 
new directions are required, the trausitus 
is atan end. When these goods arrived 
at Boroughbridge, the persons who re- 
ceived them had not any right to send them 
on to Mickley Mill. There is a later case 
in the Exchequer, not reported, which is 
similar to this at all points, except that 
the vendor had some of the goods away, 
( Wentworth v. Outhwaite,) and the ruling 
of the court there, was to the effect that the 
transitus was at an end. Upon the whole, 
I submit that the rule must be discharged. 

Talfourd, serjt., (Hoggins was with him,) 
contra, for the plaintiff_—The transitus 
here cannot be considered atanend. The 
case mentioned last, and which has not 
yet been reported, contains one point which 
most materially makes it to differ from 
this; that the consignor came and took 
back again a part of the goods. Here, the 
goods arrived at Boroughbridge. There 
is certainly no direction given to take 








them farther; but they are directed to the 
consignee at Mickley Mill, and he is under 
no liability to pay for them at Borough- 
bridge. He then becomes insolvent, and 
locks up the warehouse, taking no further 
step, and then the vendor exercises his 
right of stoppage in transitu. The ques- 
tion here is, whether at the time of the 
stoppage the goods are in the actual or 
constructive possession of the vendee. It 
was supposed, in the earlier cases, as in 
that of Hunter v. Beale, that to make a 
stoppage in transitu, the goods must come 
to the actual corporeal touch of the ven- 
dee; butin Dizon v. Baldwen, Lord Ellen- 
borough repudiates that doctrine, and puts 
the question upon this point; whether the 
party to whose touch the goods actually 
come, be an agent so far representing the 
principal as to make the delivery to him a 
full, effectual and final delivery to the prin- 
cipal, as contra-distinguished from a de- 
livery merely to a person acting as a car- 
rier or means of conveyance to or on ac- 
count of the principal, in a mere course of 
transit towards him. The question here, 
therefore, is, were the goods now in the 
possession of the vendee, they having ar- 
rived at a place at which the vendee might 
have received them if he had thought fit ? 
In fact, the case is as to the character in 
which the goods were when they were 
stopped. Tucker v. Humphrey, (4 Bing. 
516,) is like this. There, Parke, J., having 
gone over the facts, says, ‘‘ Had the goods 
been put in a warehouse on the wharf, 
which the bankrupt had been in the habit 
of using as his own, and had the bankrupt 
been in the habit of marking the goods, 
the transit would have been over. But the 
question is, whether that be the state of 
things.” And further on, “the flour had 
arrived at the wharf,” which was its usual 
destination when shipped for Gilbert, the 
bankrupt, “ but no act of ownership was 
exercised over it by Gilbert, no invoice, 
no bill of lading ever produced by him, or 
any agent employed in his behalf, till the 
messenger under the commission claimed 
it.” And so the court ruled that the goods, 
even had they actually arrived on the 
wharf, were still in transit, and under the 
immediate orders of the vendor or shipper. 
[ Tindal, C. J.—In that case the e~ 
were kept at the risk of the vendor. Here, 
the Navigation Company did not consider 
themselves as under the orders of the Fly 
Boat Company. Maule, J—The ware- 
house belongs to the Navigation Company, 
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which is different, altogether, from the 
Fly Boat Company, and the goods are in 
the warehouse till Wetherald shall send 
for them; and the Navigation Company 
say, that if he had sent for them they would 
not have attended to any subsequent di- 
rection of the Fly Boat Company.] The 
question is, in reality, were the goods under 
such circumstances in the warehouse, as 
that, in point of fact, the goods were then 
delivered to the consignee? Because the 
warehouse people have before taken charge 
of goods for him, are they to be considered 
to hold them as his agents always? In the 
undefined state of things here, no sample 
having been taken, for instance, as in Fos- 
ter v. Frampton, (6 B. & C. 109,) nor any 
act of ownership done by the consignee, 
are not the goods still in transitu? [ Maule, 
J.—The question is, whether the Naviga- 
tion Company holds for the Fly Boat 
Company, or for Wetherald to deliver ac- 
cording to his orders. | 

Tinvat, C. J.—I think this case falls 
within the principle of Dizon v. Baldwen, 
and the others of the same character; and 
that the transit was at an end when the 
goods came to the warehouse of the Canal 
Navigation Company. By the bill of la- 
ding, the goods are to be delivered to T. 
Wetherald, at Boroughbridge, or his as- 
signees. They were transhipped at York, 
aud put on board barges belonging to the 
Fly Boat Company ; they were then car- 
ried to Ripon, and passed on to Borough- 
bridge, and left at a warehouse belonging 
not to the Fly Boat Company, but to a 
company altogether distinct from that. 
The question then is, whether the people 
at the warehouse were to further on the 
goods, or whether they held them as agents 
for the consignee. The witness says, that 
the people at the warehouse were in the 
habit of receiving goods for Wetherald, 
and keeping them till he sent for them. 
This shows, that the goods being in the 
warehouse, were very much in the same 
situation as if they had been placed, for 
instanee, in a wagon of Wetherald’s; and 
the witness goes on to say, that the Canal 
Navigation Company were not holding the 
goods for the Fly Boat Company, but un- 
til they heard from Wetherald; I can 
scarcely distinguish this case from that of 
Dizon vy, Baldwen. It is true, that there 
was not, (as far as appears,) any wharfage 
and warehouse room paid by Wetherald ; 
but I do not think that material, because 
it may have been the object of this Com- 








pany to attract the public to send goods 
by their conveyances, seeing they received © 
toll; and this supposition lets in all the” 
circumstances as to no wharfage charge | 
having been made, nor any other due | 
claimed. I think that Allan and another 4 
v. Gripper and another, (2 C. & J. 218) 
bears very much upon this case. The rule 
must be discharged. a 
Cottman, J.—It appears by the bill of © 
lading, that these goods are to be delivered © 
at Boroughbridge, to T. Wetherald,” 
Mickley Mill, or his assignees. Now,” 
Mickley Mill is not the place, at which 
alone the transit is to end, but it see 
used to designate and point out T. We 
erald. Boroughbridge is the place 
which the goods are to go; and it appear 
also by the evidence, that that is the place 
to which they are sent, for when they ar 
rive there, they are handed to a person 
who is in the habit of receiving goods for 
the consignee. It is the same, I think 
if they had been delivered on his premis 
the circumstances of his having a right fo 
reject the delivery at Boroughbridge do 
not arise. a 
Erskine, J.—The question is, whether® 
the warehouse of the Canal Navigatio 
Company, was in effect the warehouse of © 
Wetherald. If so, the goods were at their” 
destination. The plaintiff Dodson, had” 
nothing todo with the Navigation Compas 
py, nor with its warehouse, nor with the” 
Fly Boat Company. From all the cases,” 
I think that the transit here is at at end,” 
and some of the cases are even stronger 
than this, that of Allan and another Ww 
Gripper and another in particular, cited by 
my Lord. 4 
Maute, J.~—-Thisrule must be discharged, 


The goods are ordered of the plaintiff, and 7 


sent by him, and he undertook to deliver 3 
them to Wetherald at Boroughbridge ; his ~ 
duty was at an end when the goods were © 
at Boroughbridge, and ready to be deliv 
ered to Witherald. It appeared that the 
Canal Navigation Company had often re- 7 
ceived goods forhim. The Fly BoatCom- ~ 
pany had performed their duty when they; — 
delivered the goods at Boroughbridge, and 
if the Navigation Company held them at | 
Boroughbridge ready to deliver them to ~ 
Wetherald when he should send for them, ~ 
the delivery is complete.* 

Rule discharged. 





* The cases referred to in the argument of this 
case, will be found fully stated in Owen on Bankrupt- 
cy, pp. 137, 139, 140. 











